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VICE-CHAIR TAVARES: Mr. Chairman, if I -- because I'm so

familiar with this particular project.

CHAIR MATEO: Ms. Tavares.

VICE-CHAIR TAVARES: I started working on this project --

not working on it, but I was involved in the project
I think even when I was still Parks Director, and
that's why I'm familiar with it. It's next door to
the Kihei Aquatics Center and Community Center,
Piilani Gardens, and one of their amenities is the
child care center that's sort of in the middle of
the project. And there are a series of buildings
that -- I don't know how many apartments each one
contains, but a number of them are dedicated to
affordable rentals.

So it was a project that I think we needed
badly, and I think Housing Department was trying to
help them along also to get this inventory on -- on
the books as soon as possible, and I do realize that
this water issue had held up the project for -- for
gquite a while. I'm glad it finally came to a
resolution, but maybe in another time we should talk
more with the Department about the -- this policy
and how this impacts affordable housing. Because
the -- it does take the time -- time and money, and

particularly money, to get these kinds of surveys
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done to identify easements.

So if there's another way that we can do
this, that would certainly help reduce the cost to a
developer, especially those who are doing affordable
housing of some kind, that we should, you know, give
some attention to that topic. That's the one, I
think you know, now that I said it, it's next to the
Kihei Aquatics Center. That's the project.

CHAIR MATEO: Thank you, Member Tavares. Ms. Johnson.

COUNCILMEMBER JOHNSON: Yeah, and that's the one that it's
been newly constructed or recently completed, and so
my -- my other guestion, though, would be in regard
to because this is in the -- served by the Iao
Aquifer, they've already got water, George, and
that's no problem?

MR. TENGAN: Well, they do have the meters.

COUNCILMEMBER JOHNSON: And they've received the
allocation and that's been taken into consideration
with regard to the designation now that we have with
the aquifer?

MR. TENGAN: Yes, we've taken the issuance of their meters
into account with regard to the availability of
water.

COUNCILMEMBER JOHNSON: Okay. But they're not all

occupied yet; is that correct?
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MR. TENGAN: I'm not sure as to the percentage of
occupancy?

COUNCILMEMBER JOHNSON: And once again, even though this
is with regard to the easement, again, we're
facilitating, you know, the ability for the people
to live in units, and then once the water, you know,
comes through the lines, I want to make sure that
what we're doing is responsible, that we all of a
sudden don't grant an easement and then low and
behold we have no water. I don't want to get into a
position where we're getting criticized for doing
something when we have no water capacity. Thank
you.

CHAIR MATEO: Thank you, Member Johnson. Point well
taken. Members, any additional questions? The
Chair would recommend the adoption of the proposed
resolution, as well as the filing of this
communication.

VICE-CHAIR TAVARES: So moved.

COUNCILMEMBER KANE: Second.

CHAIR MATEO: Been moved by Member Tavares, seconded by
Member Kane. Any additional discussion? Members,
all those in favor, signify by saying "aye."

COUNCIL MEMBERS VOICED AYE.

CHAIR MATEO: Opposed?

RALPH ROSENBERG COURT REPORTERS, INC.
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VOTE: AYES: Councilmembers Carroll, Johnson, Kane,
Molina, Pontanilla, Vice-Chair Tavares,
and Chair Mateo.

NOES: None.
EXC.: Councilmembers Hokama and Nishiki.
ABSENT: None.
ABSTAIN: None.

MOTION CARRIED.
ACTION: ADOPTION of proposed resolution and
FILING of communication.
CHAIR MATEO: Thank you very much.
ITEM NO. 20: DEDICATION OF WATERLINE EASEMENT FOR THE
BROWN-ROSEN BUILDING PERMIT APPLICATION,
PANAEWA, LAHAINA (C.C. No. 03-287)

CHAIR MATEO: Members, we're going to return to WR-12, the
Piiholo Farms Subdivision. And, Mr. Tengan, 1if you
can identify -- oh, I'm sorry. I'm sorry. I gave
you the wrong item. It's Number 20, excuse me.

MR. TENGAN: Mr. Chair, we have here Mr. Arnold Abe, one
of the engineers with the Department. I guess he's
familiar with this project.

MR. ABE: Yeah, unfortunately I don't have a map to show
all of you. I mean, I have one here, if you guys
want to see it. It's in Lahaina along Mill Street
just -- it's adjacent to this Alika Place. 1It's a
side road. Oh, they have? So this is the area. 5o
the requested easement is a five-foot wide easement,
and it's just basically for a small -- it's to

accommodate a water service across the Honoapiilani
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Highway. As you can see in the existing TMK map,
there's an existing easement, but it's not along the
property line where our proposed easement is going
to be. So we're just basically relocating the
easement to the property line, and that's for the
benefit of not only the Department but also of the
developer of the property, because then he can build
over that area where the existing easement is. So
it's basically to relocate the existing easement to
the property line, and in the future we can

extinguish that existing easement area.

CHATIR MATEO: Member Johnson.

COUNCILMEMBER JOHNSON: Yes. And so then essentially with

the granting of this easement, he would have two

easements, then; is that correct?

MR. ABE: We would try and get rid of the old easement

area. Because I'm not sure if you looked at the
map, that the existing one kind of runs through his
property, and wherever a waterline easement is
located, they can't do any type of development or
plant trees or anything, so we just kind of wanted
to push it off to the side to the boundary. So,
yeah, for a period there will be the two easements
located there, but eventually we will extinguish the

old easement.
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COUNCILMEMBER JOHNSON: Okay, thank you. And, Mr. Chair,

CHAIR

I just -- you know, because of the fact that the
easement is there and I believe it's going to be
developed for commercial purposes, my only concern
is going to be that this should occur like we did
the other one with Ms. Lemn, where the one is
revoked at the same time that we're doing the other
one. Because, you know, if he's got two easements
on one lot, that just increases the liability for
the County. So I would prefer that this come
forward on the same basis that the other one did.
And if you're going to give the new easement, then
you revoke the other one and you cancel out the old
easement. So that would be just my request is

that -- you know, that would make more sense in how
we would approach this.

MATEO: Would the Department have an idea as to when
you will be looking at the cancellation of the

existing easement? Go ahead.

MR. ABE: Respond? Well, right now there is an active

line there, and this easement is to put in the new
line also. So we can't really do it at the same
time. Like we can't put in the new one and cancel
the old one because we need to -- once we get the

easement, then we can construct the waterline

RALPH ROSENBERG COURT REPORTERS, INC.
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improvement. So for the duration of the

construction, we can't cancel the old one.

COUNCILMEMBER JOHNSON: Can't we have this predicated

CHAIR

upon -- you know, in other words, this resolution or
what we're adopting, can't we put something that
would be a contingency clause that, you know, it --
that the owner agrees that at the point in time
which this is done, that when the new waterline is
then completed that you won't have to worry about
coming back and cancelling the old one? I guess
it's just that I want to make sure that these
things -- these loose ends somewhere down the line
don't get forgotten and then somebody complains, oh,
well, you were supposed to have done that and
there's some kind of a liability or litigation. I
mean, you look at what happened at Mala Wharf and
we've got all kinds of easements going through that
area and now it's coming back to haunt us.

MATEO: Mr. Kushi, would there be any legal

ramifications with both easements in effect?

MR. KUSHI: Well, just -- Mr. Chair, just thinking it

through, as the engineer has said, there is an
active line under the existing easement now and we
want to move that to the new easement. Without any

kind of property permission for the new easement --
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CHAIR

I mean new area, we either need an easement or right
of entry. Of course we always feel more comfortable
with formal easements rather than privileged right
of entries.

I would tend to agree with the Department,
that the -- for the time that they need to move the
line to the new area that two -- that two existing
easements will not be a burden or a problem with the
County. I agree with Member Johnson about
cancelling the easement once it's not needed to
record the cancellation so that we have no further
liability, but in the meantime, I believe the
Department will need both.

MATEO: Thank you, Mr. Kushi. Members, any
additional questions? Hearing none, Members, it's
the Chair's recommendation to adopt the proposed

resolution as well as filing of this communication.

COUNCILMEMBER MOLINA: So moved.

COUNCILMEMBER PONTANILLA: Second.

CHAIR

MATEO: Moved by Mr. Molina, seconded by

Mr. Pontanilla. Any discussion? Ms. Johnson.

COUNCILMEMBER JOHNSON: I just wanted to state for the

record that I understand what the purpose of this
is. I will be voting no on this because I still

believe that we need some mechanism that cleans up
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the process so that we don't have at some future
point in time an oversight, and that if they want
this new line located, which again, you know, are we
going to pay for it? Is he going to pay for it?
It's something that -- I don't know. And maybe they
could answer the question of who is actually paying

for this relocation.

CHAIR MATEC: Department.

MR. ABE: The Department would be paying for the

relocation of this waterline through the property.

COUNCILMEMBER JOHNSON: This I have a problem with,

Mr. Chair. Because in this case this is a
commercial property. He bought the property knowing
that there's a waterline easement running right
through the middle. Therefore, he's got to design
whatever project comes forward within the parameters
of that existing easement. Now, if we at our
County's expense, taxpayer dollar expense, or at
least rate payers for the Water Department, have to
pay for a line relocation to improve the
profitability in this particular case of what he can
build there, yes, we'll get increased tax revenues
from that, but I also say that if he's going to
receive the financial benefit by being able to

construct over a larger portion of that area, then
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why not share in the cost for the relocation of that
line?

That's where I have a problem with these
kinds of things. Because, you know, I don't mind
from a perspective of servicing the thing, but when
somebody buys a property, they know what it is right
then and there. And once again, you know, cost
shifting onto the Water Department's, you know, rate
payers. So somebody's got to pay for it, and I
really think at the very least when it is relocated
to accommodate a commercial development, then that's
where the rate payer really should be assisting us,
or at least in this case the developer so that the
rate payer doesn't have to bear the full burden and
expense.

CHAIR MATEO: Thank you. Members, any additional
discussion? Mr. Kane.

COUNCILMEMBER KANE: Thank you. Mr. Tengan or Mr. Kushi,
who initiated this request to have a water easement
moved from the existing one? Is that -- I'm sorry,
go ahead.

MR. TENGAN: Mr. Chair, I'll let Mr. Abe respond to this.

MR. ABE: We initiated the request because there used to
be an existing line --

COUNCILMEMBER KANE: This was a consolidation, wasn't it?

RALPH ROSENBERG COURT REPORTERS, INC.
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This lot was -- is this a consolidated lot? This
lot was two lots or three lots before that

consolidated into one; is that what happened?

MR. ABE: No. The whole purpose of this was because there

was this -- we're realigning our water system in
that area, so now we're going to have a new line
coming down Alika Place to service a water -- water
service that's across of the highway. Previous to
that the water service used to come through Panaewa,
it's on the makai side, coming up, crossing the
highway, going up towards Alika Place. So this
whole waterline realignment thing was initiated by
us. And actually it was initiated by a particular

building permit across the highway on --

COUNCILMEMBER KANE: On the Panaewa side.
MR. ARE: Panaewa side.
COUNCILMEMBER KANE: Yeah, yeah.

MR. ABE: Where we have an existing waterline easement

that we -- that someone built over so they granted
us another easement in that area. So in order to
get rid of that section of line going through the
person's property in Panaewa, we had to re -- to get
water service to a property adjacent to this Panaewa
property, we had to run a new line. And so that's

what this easgement is for, this new line that we're
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fono) =24 _3Nnan



WR 1/14/04 60

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

going to run in order to service someone across the
street.

COUNCILMEMBER KANE: So for clarification, because
somebody on the makai side wanted to do something
that needed water and an easement that was not in
alignment with the servicing of the mauka side, you
had to change the whole mauka alignment of the water
system in order to accommodate somebody on the makai
side?

MR. ABE: Makai side, that's correct.

COUNCILMEMBER KANE: And so --

MR. ABE: What they did was they built over our waterline,
and so we don't have access to a waterline. So in
order to cut off that section between Panaewa and
the highway, we had to give water service to this
other lot on Panaewa, adjacent to Panaewa.

COUNCILMEMBER KANE: Mr. Chair, and I know this would be
kind of going outside, so I'm going to ask for your

permission and the body's consideration, so when we

talk about the indemnify -- indemnify portion of our
agreements -- or the easement agreements, soO in the
makai case -- well, let me ask you, Mr. Kushi, is

this boilerplate language in the Section 5 of the
indemnity, having the two section that Member

Johnson referenced in a prior discussion? Is this
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just boilerplate language to protect both us and --
and I ask that because in the makai case, which
initiated this whole realignment and therefore this
water easement, this -- this entity built over an
existing waterline which denied us access to our
waterline, and so now what happens?

MR. KUSHI: Mr. Chair, Member Kane, I don't know what
happened at the makai --

COUNCILMEMBER KANE: And I'm not asking that. I'm asking
about is the indemnity section, Section 5,
boilerplate language that is common in all easement
agreementg that the Water Department has?

MR. KUSHI: Since I've been on my watch. I don't know
what happened on the other ones.

COUNCILMEMBER KANE: And so let's use the example -- and
this is just to make the point of this discussion to
help me make my decision. Because I think Member
Johnson brings up a good point. Somebody develops
over an existing -- over an existing line. The
grantor shall defend and hold harmless the grantee
from --

MR. KUSHI: Member Kane, maybe look at page 2, Section
3 -- paragraph 3, used by grantor.

COUNCILMEMBER KANE: Yeah, my point is if somebody builds

over something, doesn't that --
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COUNCILMEMBER JOHNSON: Trigger.

COUNCILMEMBER XANE: Yeah, isn't that a problem? I mean,

how can they do that? How do they get a building
application? So it's an illegal building? And I
know we're going out to the makai side, but because
of what happened there, this is why we're dealing
with a realignment of one water system, asking for
this new easement, and maybe what's done is done and
I don't know -- I mean, this -- we're this far along
so we can't stop it, but this is the only time it
seems like we can have this discussion. And the
water payers, the rate payers are the ones catching
the bill for all of this, which Ms. Johnson has a
point, and I think -- and although now it seems like
the applicant would become the victim of this,
because they're not the ones responsible for why
we're doing all of this. So for me, you know, I
would -- I would tend to -- we're in discussion,

correct, Mr. Chair of --

CHAIR MATEO: Right.

COUNCILMEMBER KANE: -- a resolution approval. I'll be

supporting the -- I'll be supporting the approval on
yvour recommendation, Mr. Chair, but I think Member
Johnson has -- I guess it's a broader question of

what occurred to create this whole scenario that
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we're dealings with. This is just an isolated --

this is just a component of the bigger picture of

why we -- I'm lost for words on this one, and I can
see why Member Johnson is too, but I won't be -- I
won't be -- with all due respect to Member Johnson,

and I respect her position in not supporting this.

I will be supporting it because I don't think we can
hold the persons responsible, because it was
initiated by the Water Department, that can move

forward. Thank you, Mr. Chair.

CHAIR MATEO: Thank you. Richelle.

KAWASAKI: Mr. Chair, it appears that this portion of

the discussion is probably aimed towards policy
decisions and/or procedures within the Department,
and we can send a letter to the Department asking
for additional information on the circumstances
surrounding that other lot on the makai side of the

road.

CHAIR MATEO: Member Johnson.

COUNCILMEMBER JOHNSON: Is there any way that the makers

of the motions could consider just at least
temporarily deferring this so that we can at next
posting perhaps get some of the information that
Richelle was referring to? And the only reason -- I

don't want to penalize the pexrson either, but I
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MS.

think that because of the gquestions that have come
up, I think it's important for us to understand how
these things occur and that one action precipitates
another action, which somewhere down the line -- I
don't know where the expense will end, but it seems

that if we're examining this particular waterline at

this point in time, I don't know if there -- if that
home -- and I believe I know the home that's there,
or the building that's there now. It's a new one.

And there have been many illegal dwellings all over
Lahaina Town, people getting no building permits,
but thig cannot -- this kind of action precipitates
what we've got before us now. So it's -- I think
it's really important.

I don't know how the other members feel, but
I really don't want this to get lost in the shuffle.
Because I think it is important enough for us to get
that information, then at least find out what led to
where we are now. And perhaps the representative of
the property would be able to be at the next meeting
so that he would also understand some of our
concerns, and, you know, see what we're up against

too.

KAWASAKI: Mr. Chair.

CHAIR MATEO: Ms. Kawasaki.
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1 MS. KAWASAKI: We can also ask for that information to be

2 provided prior to first reading or prior to the

3 igsuance of the Committee report. And then the

4 information can be used to make a decision on how

5 you would like to vote at first reading. I'm sorry,
6 not at first reading, at adoption of the Committee

7 report. It's a reso.

8 COUNCILMEMBER JOHNSON: It's -- right, and the only reason
9 that -- you know, I'll go back to the Committee work
10 and the discussion should take place in Committee.
11 That's why I think this is really meaningful

12 discussion about how do we get here.

13 CHAIR MATEO: Well, actually, you know, this is the choice

14 of the body at this particular point. If the body
15 wished to, you know, defer this item, you know,

16 that -- that's -- that's appropriate. Currently we
17 do have a motion on the floor that we need to

18 address as well, so really it's the choice of the
19 body. Mr. Pontanilla.

20 COUNCILMEMBER PONTANILLA: Thank you, Mr. Chair. You

21 know, I agree with Member Johnson in this case here
22 in regards to, you know, why we're doing this. The
23 only question that I have for the Department in

24 regards to this water easement is that if we don't
25 get this easement, will that hinder services on
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Alika Place, for one? If it doesn't, then, you
know, I'll remove my second on that motion.

CHAIR MATEO: Department, can you respond to
Mr. Pontanilla's question?

COUNCILMEMBER PONTANILLA: The question is if we don't get
this easement now, will that hinder services going
up Alika Place and Mill Street -- or coming down
from Mill Street, Alika Place across the highway?

MR. TENGAN: Yeah, it shouldn't affect their existing
gservices, because what we'll be doing is -- what
we're proposing to do is just relocate the line and
the easement.

COUNCILMEMBER PONTANILLA: Okay. Then, Mr. Chair, I'll
remove my second.

CHAIR MATEO: Well, the maker of the motion --

COUNCILMEMBER MOLINA: Yeah, withdraw my motion. No
objections to deferral.

CHAIR MATEO: Thank you. Thank you.

COUNCILMEMBER JOHNSON: Thank you for --

CHAIR MATEO: Thank you very much. Then we will go ahead
and defer this item.

COUNCIL MEMBERS VOICED NO OBJECTIONS (Excused: GRH, WKN)
ACTION: DEFER pending further discussion.

CHATIR MATEO: Members, I guess because how we started the

meeting this morning with the elevators not working,
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I guess at this point, you know, if anybody still
wants to provide testimony, you're welcome to do so.
No one's approaching.

Members, any announcements? Hearing none.
Again, thank you all very much for dealing with the
difficulty and helping along with the easements.
This meeting is adjourned. (Gavel) .

ADJOURN: 10:42 a.m.
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